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1.0 EXECUTIVE SUMMARY 

1.1 An application has been received to delete a section of the public 
footpath no 358020 near to Penrith in the district of Eden from the 
Definitive Map.  A plan (Appendix A) shows the route of the path – 
point A to B.  

1.2 The purpose of this report is to present Members with the evidence 
regarding the route, and for a decision to be made whether to proceed 
with the next stage of the process by making a legal order. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is “To provide a safe and well managed 
highway network, secure infrastructure improvements and support 
local economic growth”.  

2.2 This matter is a decision making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  It is merely a matter 
of weighing the strength of evidence and if that evidence is sufficient 
to meet the burden of proof, then the legal framework must be applied 
to the evidence. 

3.0 RECOMMENDATION 

3.1 It is recommended that the application to delete a section of public 
footpath no 358020 in the parish of Penrith (shown A-B on the map 
annexed at Appendix A) be rejected. 
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4.0 BACKGROUND 

4.1 On the 27th November 2013 this committee considered the above 
application but deferred making a decision as they believed the report did 
not contain all the relevant information. Very sadly the main applicant died in 
2014 and this caused a delay in further processing the application. This is an 
amended report containing additional evidence and comment. 

4.2 The application is to delete from the Definitive Map a section of public 
footpath that starts at the public vehicular carriageway at point A, passes 
through two residential properties and an uncultivated field to an old derelict 
tower at point B. 

4.3 The application was accompanied by 6 witness statements from local people 
(copies at Appendix B1-6) and copies of a number of historical documents 
(copies at Appendix C-J) that the applicant believed supported their case.  

4.4 A site visit showed little sign of usage other than the residents of Upton Bank 
accessing the field adjacent to their property. Passage is possible along the 
entire length close to the definitive line with one walled up gateway to climb 
over. In many places there is no walked line visible over uneven ground and 
through very dense bracken. The definitive line passes undefined across the 
garden of Upton Bank and Maidenhill Cottage. 

4.5 There are various pieces of furniture and obstructions along the route such 
as a small metal gate in a drystone wall; a single wire electric fence, which 
appears to have been there for some time; a metal field gate in good working 
order; a walled up gateway; wicket gates/wooden stile in good working order; 
a garden retaining wall; garden trees; hard landscaping features; hedges 
and parked cars; a gate to road (C3002) in good order. 

5.0 LEGAL POSITION 

5.1 In considering the application to amend the Definitive Map under Section 53 
(3)(c)(iii) of the Wildlife and Countryside at 1981, Members must consider all 
the evidence available to them and must be satisfied that the evidence 
shows on the balance of probabilities that the map and statement should be 
modified. 

5.2 The leading case in this area is that of Trevelyan v Secretary of State for the 
Environment, Transport and the Regions [2001] EWCA Civ 266.  The Court 
of Appeal decided that clear and compelling evidence of a mistake would be 
needed to set aside the presumption that the Definitive Map and Statement 
of Public Rights of Way had been correctly prepared and are a true record.  
The procedure whereby the Definitive Map was originally drawn up was 
lengthy and involved, and opportunities were given for those concerned to 
object if they thought that the Definitive Map had been incorrectly drawn. 
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5.3 The evidence needs to fulfil certain stringent requirements.  

These are that:-  

- The evidence must be new – an order to remove a right of way cannot be 
founded simply on the re-examination of evidence known at the time the 
definitive map was surveyed and made (Burrows 2004). 

- The evidence must be of sufficient substance to displace the presumption 
that the definitive map is correct. 

- The evidence must be cogent (clear, logical, and convincing). 

5.4 Under paragraph 2.1 (g)(vii) Part 2 G of the Constitution the County Council 
has a statutory duty to keep the Definitive Map and Statement of Rights of 
Way under continuous review (section 53 of the Wildlife & Countryside Act 
1981). 

6.0 EVIDENCE IN FAVOUR OF THE APPLICATION 

6.1 The 6 witness statements from local people (copies at Appendix B1-6) all 
state that a public right of way has never existed and never been used along 
the route as shown A-B on the plan at Appendix A. Some of the witnesses 
say a public right of way existed on the access track to Maidenhall Farm and 
it would appear the path has been recorded in the wrong location. 

6.2 The OS 1st Edition (1861) and OS 2nd Edition (1900) maps show a section of 
path no 358020 from point A as a double dotted line in a former quarry area 
(Appendix C and D). The maps do not show this track continuing to point B. 

6.3 The Penrith Tithe Award Map (1840) does not show section A-B of path 
358020 (Appendix E1). 

6.4 The original Schedule for path 358020 says ‘Shown as Public Path on 
Ordnance Survey Map 1867 Edition’ (Appendix F2). This statement is 
incorrect as the Ordnance Survey 1st Edition (1861) map (Appendix C) does 
not show public paths but shows part of public footpath 358020 as a small 
dashed black line which would generally indicate a pedestrian trod/path. 
There is no indication on Ordnance Survey 1st Edition (1861) map of a 
path/trod/track through Ordnance Survey land parcel No. 313, the western 
part of A-B of path 358020 which the applicant would like to delete from the 
Definitive Map. 

6.5 The applicant has supplied copies of 1937 deeds and conveyance 
documentation associated with Quarry Cottage. Five searches were also 
undertaken between 1949 and 1957 relating to the conveyance of the 
cottage and the adjoining land. None of these documents (Appendix J1-J7) 
reveal the presence of a public right of way in the vicinity of the route 
proposed for deletion. 
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6.6 The path was not shown identified in any planning application or sale of 
property. 

6.7 The “tower” at point A is derelict and dangerous. The path is not usable in 
summer because of the extensive obstructing vegetation. The old 
documentation infers the eastern section of the path was for quarry workers 
only. 

7.0 EVIDENCE AGAINST THE APPLICATION 

7.1 The 1950 Draft Submission survey map and the original Schedule (Appendix 
F1-F2) accompanying the survey maps for path no 358020 (originally 
numbered 113020) are very specific and detailed giving the impression that 
this path existed and was used at the time of the survey. The 1950 Draft 
Submission survey map indicate the presence of two field gates (FG) and a 
wicket gate on the A-B section of path 20. The letter ‘o’ indicates an 
obstruction. The field gates and wicket gate are to be found at these 
locations except at the location of the ‘o’ where the gate is dilapidated and 
the gap appears to have been walled up. 

7.2 It is possible that the western part of section A-B of path no 358020 came 
into existence during the period 1900 to 1950 hence is not marked on the 
historical documentation (Appendix C-D-E). This is disputed by two 
witnesses who lived in the vicinity of the route during parts of that period. 

7.3 The original Schedule for path 358020 says ‘Apart from the portion running 
East from Greengill Farm to the road, this way is shown on Penrith TAM’ 
(Appendix F2). This statement is correct that the access road from the west 
to Greengill Farm is shown on the Penrith TAM (Tithe Award Map) and this 
is on the same alignment as part of path 358020 (Appendix E2). Section A-B 
of path 358020 which the applicant would like to delete from the Definitive 
Map is not shown on the Penrith TAM (Appendix E1). 

7.4 The path has been on the County’s Definitive Map and Statement since 
1962.  The Diversion Order (Appendix G) deleted a section of the path and 
created a new section away from the dwelling that had been built over the 
line of the path. As stated by the Ramblers in their letter of objection to this 
proposed deletion (see Appendix H), the new section of path has been 
legally created and no objections were received to this, or the rest of the 
path, at that time. 
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8.0 CONSULTATIONS 

8.1 The statutory requirement for consultation has been undertaken including 
the usual prescribed organisations and landowners/occupiers.   

8.2 There are four known affected landowners, two of which have provided 
statements in support of the deletion of the section of public footpath.  
Unfortunately one of these landowners has died and the property 
Brackenthwaite has passed to new owners. 

8.3 An objection has been received from the local representative of the 
Ramblers on the basis that the path has been available in the past and part 
of the path is shown on old maps (Appendix H).  He also makes the point 
about the legal creation of part of the path by way of the Diversion Order as 
referred to in paragraph 4.9.10 above. 

8.4 A Cumbria and Lake District Local Access Forum representative is of the 
opinion that deletion of the path would be a retrograde step. 

8.5 The local member Hilary Carrick has been consulted but not made any 
comments. 
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9.0 OPTIONS 

9.1 The Committee may accept or reject the recommendation.  Should they 
agree the recommendation the applicants have the right of appeal to the 
Planning Inspectorate at Bristol. 

10.0 ANALYSIS AND CONCLUSION 

10.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (s.53 Wildlife & 
Countryside Act 1981) and must process any claim that a path is incorrectly 
recorded on the legal record. 

10.2 A substantial body of evidence has been put forward that supports the 
assertion that this path is incorrectly recorded as a public right of way. Some 
of the evidence infers that the path was recorded in the wrong position but 
as this evidence merely supports an unrecorded path in another location this 
can only be given very limited weight. 

10.3 Witnesses say the route was never public, that it was at a different location, 
that part of it was a private access to a building, that part of it was a private 
access to a quarry and that the rest was never used. Witnesses residing 
locally say they have never known a path at this place and it has never been 
identified  in deeds, conveyance documentation and numerous official land 
searches carried out for the site. But neither do any of these documents 
specifically prohibit public access. This public right of way was not legally 
recorded until 1962 hence it is unlikely to be revealed in any documents 
before this time. 

10.4 No historic documents record the route as public or even show all of 358020 
as existing as a physical route of any sort. It is fairly common that public 
rights of way claimed in the 1950s and shown on the present Definitive Map 
are not shown by any symbol on historic Ordnance Survey maps. This is 
because they may not have been physically visible on the ground at the time 
of the survey of the Ordnance Survey Map. 

10.5 The path has been legally recorded on the County’s Definitive Map and 
Statement since it was originally claimed in 1962. It is unfortunate that partly 
because it was not a statutory requirement many land searches and 
planning applications carried out in the past have not identified any legally 
recorded public rights of way. 

10.6 The original Parish documents claiming this path appear to contain a number 
of anomalies that do not match the legally recorded route. 

10.7 The alignment of the route, its blockage by summer vegetation and the 
historic and contemporary furniture giving access along the route are not 
consistent with a well-used and obvious public right of way. 

10.8 The new evidence produced as required in paragraph 6.3 above includes 
the statements from the local people (see Appendix B1-B6). Whilst these 
statements are very important, they tend to provide evidence that the path is 
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not used (possibly because obstructed) but not evidence that it has never 
existed, never been used in the past or could physically not be used 
because of a permanent obstruction such as a stone cliff or area of water. 

10.9 The main thrust of the applicant’s argument is that the western part of 
section A-B of path 358020 is not shown on any of the historical documents 
brought to the attention of the County Council. Whilst this is true limited 
weight can be attributed to this evidence because many public rights of way 
are not recorded on historic documents.  

10.10 A lack of available evidence of proof of the existence of a public right of way 
can only be given very limited weight for its extinguishment from the 
Definitive Map. 

10.11 This is a difficult case where a significant quantity of evidence does not 
support the existence of a public right of way at this location but the 
legislation for the removal of a public right of way from the Definitive Map is 
extremely demanding and stringent. In this case I believe the balance falls 
marginally against the claim and insufficient evidence has been produced to 
delete this section of public footpath from the Definitive Map and Statement 
of Public Rights of Way. I recommend that the application should be 
rejected. 

 

Angela Jones 
Acting Executive Director – Economy and Infrastructure   
May 2019 
  
 
 
APPENDICES 
 

A – Plan showing the section of path to be deleted 
B1-6 – Statements from local people 
C – Extract from OS 1st Edition Map (1861) 
D – Extract from OS 2nd Edition Map (1900) 
E1-2 – Extracts from Penrith Tithe Award Map (1840)  
F1 – Extract from 1950 Draft Submission Parish Survey Map 
F2 – Copy of original Schedule accompanying survey map for path no 358020 
G – Copy of 1991 Diversion Order Plan 
H – Objection from the Ramblers 
J1-7 – Conveyance and Search documents 
 
 
 

IMPLICATIONS 
 
Staffing: Nil 
Financial: Nil 
Electoral Division(s): Penrith North – Hilary Carrick 
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PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 
[including Local Committees] 
 
No previous relevant decisions. 
 
 
CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny. 
 
 
BACKGROUND PAPERS 
 
No background papers 
 
 
 
 
Contact: Andy Sims, Countryside Access Officer - Tel: 07774 751509 
E-mail: andy.sims@cumbria.gov.uk 
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Extract from OS 2nd Edition Map (1900)   APPENDIX D 
 
 



 

 

 
 

Extract from Penrith Tithe Award Map (1840)  APPENDIX E1 
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Extract from Penrith Tithe Award Map (1840)  APPENDIX E2 
 



 

 

 
 

Extract from 1950 Draft Submission Parish Survey Map   
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Copy of original Schedule accompanying   APPENDIX F2 
survey map for path no 358020    

 



 

 

 
 

Copy of 1991 Diversion Order Plan  APPENDIX G 
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